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Injunctions Update for Commercial Litigation Practitioners
Alistair Wyvill, William Forster Chambers
Injunctions generally

1. Sources:
1.1. Supreme Court:

1.1.1. Supreme Court Act, s.69 (receivers and injunctions);

1.1.2. SC Rules: orders 37 (inspection, detention and preservation of property), 38 (injunctions), 39 (receivers);
1.1.3. Practice Directions No.3/92 (undertaking as to damages), No.5/2006 (freezing orders), No.6/2006 (search orders);
1.2. Federal Court:

1.2.1. Federal Court Act, ss.23 (generally), 57 (receivers);
1.2.2.  Federal Court Rules, order 25 (general), 25A (freezing orders), 25B (search orders), 26 (receivers);

1.2.3. Practice Note No.3 (1999) (usual undertaking as to damages), No.23 (2006) (freezing orders) and No.24 (2006) (search orders);
1.3. Local Court:

1.3.1. Local Court Act, ss.14, 22. Note: no equivalent to Supreme Court Act, s.69 - is an equitable jurisdiction enough? see Grupo Mexicano de Desarrollo SA v Alliance Bond Fund  199 S.Ct 1961 (1999) (US Supreme Court);
1.3.2. Local Court Rules, Part 26;
1.4. Jacobs, Injunctions: Law and Practice, Thomson Law Book Co;
1.5. Gee, Commercial Injunctions, 5th ed, Thomson Sweet & Maxwell.
2. Characterisation: recognising the differences between:
2.1. rights/final remedies/interlocutory remedies;

2.2. orders limited as to time/until trial or further order: interim/interlocutory injunctions?
2.3. applications with notice/without notice – duty of disclosure;

2.4. restraining/mandatory injunctions;

2.5. proprietary/non-proprietary freezing orders;
2.6. asset preservation/evidence preservation;
2.7. orders pre-judgment/post judgment.
3. Injunctions - the general principles: 
3.1. injunctions “as of right”: Patel v W.H.Smith (Eziot) Ltd [1987] 1 WLR 853; Di Napoli v New Beach Apartments Pty Ltd [2004] Aust.Torts Reports 81-728;
3.2. serious question to be tried/the threshold question of the adequacy of damages/ balance of convenience: American Cyanamid Co v Ethicon Ltd [1975] AC 396; Beecham Group Ltd v Bristol Laboratories Pty Ltd (1968) 118 CLR 618; Australian Broadcasting Corp v O’Neill (2006) 227 CLR 57 at paras.65-72 per Gummon & Hayne JJ, with whom Gleeson CJ and Crennan J agreed;
3.3. the importance of identifying the final remedy in aid of which the interlocutory relief is sought: DL & JE Graetz P/L & Anor v NTHG P/L & Anor [2002] NTCA 6; Fourie v Le Roux [2007] 1 WLR 320 (HL).
4. Types of injunctions:

4.1. mandatory injunctions: Businessworld Computers Pty Ltd v ATC (1988) 82 ALR 499 (Gummow J); Zockoll Group Ltd v Mercury Communications Ltd [1998] FSR 354; Land Rover Group Ltd v UPF (UK) Ltd (in administrative receivership) [2003] 2 BCLC 222.
4.2. “springboard” injunctions and the disloyal employee: Intelsec Systems v Grech-cini  [2000] 1 WLR 1190 at 1212; Landmark Underwriting Agency Pty Ltd v Kilborn [2006] NSWSC 1108.
4.3. freezing orders (mareva injunctions):

4.3.1. basis of the jurisdiction? Mercedes-Benz AG v Leiduck [1996] AC 284; Cardile v LED Builders (1999) 198 CLR 380;
4.3.2. good arguable case/real risk that judgment will go unsatisfied. No need to show an intention to dissipate: NAB v Bond Brewing Holdings (1990) 169 CLR 271 at 277. There must be “solid evidence” of the risk of dissipation: Thane Investments v Tomlinson [2003] EWCA Civ 1272 CA at para.21 per Peter Gibson LJ; but see also Briggs J’s reference to the risk of defendants alleged to have committed fraud of “succumbing to an ever increasing temptation” to dissipate as trial approaches in Caring Together Limited (in liquidation) v Bauso [2006] EWHC 2345 (Ch) at para.64.
4.3.3. no security/cannot stop bona fide transactions;

4.3.4. international effect and the “Babanaft proviso”; Derby v Weldon (Nos.3 and 4) [1990] Ch 65;
4.3.5. disclosure of assets;
4.4. freezing orders against third parties: Cardile v LED Builders (1999) 198 CLR 380; HMRC v Egleton [2006] EWHC 2313 (Ch);
4.5. appointment of receiver: Soinco S.A.C.I v Novokuznetsk [1998] 2 W.L.R. 335;
4.6. anti-suit injunctions: see Jacobs, chapter 9;
4.7. injunctions to restrain publication: Australian Broadcasting Corp v O’Neill (2006) 227 CLR 57.
Preparation and Presentation of Application

5. Preparation:
5.1. advice to client re duty of disclosure: Thomas A Edison Ltd v Bullock (1912) 15 CLR 679 at 681-2; Siporex Trade SA v. Comdel Commodities [1986] 2 Lloyd’s Rep 428 at 437; Barfuss & Ors v Altmann [2008] NTCA 1;
5.2. draft order;
5.3. undertaking as to damages (other undertakings?);
5.4. evidence;
5.5. writ;
5.6. written outline of argument;
5.7. application notice.

6. Presentation.
Other Issues
7. Service/notification: Interoute Telecommunications (UK) Ltd v Fashion Gossip Ltd (1999) The Times, November 10.
8. Setting aside for non-disclosure: see 5.1 above.
9. No duty of care owed by third parties (e.g., banks): Customs and Excise Commissioners v Barclays Bank plc [2007] 1 AC 181.
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