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The Woolf Civil Procedure Reforms 10 Years On:

Success or Failure?
1) References:

Lord Woolf’s interim report June 1995: http://www.dca.gov.uk/civil/interim/woolf.htm
Lord Woolf’s final report July 1996: http://www.dca.gov.uk/civil/final/index.htm
Civil Procedure Rules (in force from April 1999): http://www.justice.gov.uk/civil/procrules_fin/index.htm
Evaluation of Civil Procedure Reforms (August 2002): http://www.dca.gov.uk/civil/reform/ffreform.htm
More Civil Justice? The impact of the Woolf reforms on

pre-action behaviour (2002): http://www1.worldbank.org/publicsector/legal/MoreCivilJustice_R43Report_v1.pdf 
Report and Recommendations of the Commercial Court Long Trials Working Party (December 2007):
http://www.judiciary.gov.uk/docs/rep_comm_wrkg_party_long_trials.pdf
“The White Book”
2) The Evils of the Old System
Delay, cost and complexity, particularly from:

· adversarial nature of litigation

· ineffective sanctions for non-compliance

· excessive and uncertain costs

· complicated and obscure procedures

· delays in listing for trial
· adjournments

· settlement at the door of the court.
3) The proposed solution
· cultural change in the way litigation is managed

· encourage parties to exhaust settlement before litigation is commenced. Litigation to be a last resort.

· place responsibility for the conduct of litigation firmly with the court

· court procedures to be simpler and to be applied to ensure that the costs of litigation are proportionate to the dispute

This to be achieved by:

a) use of plain English and simpler procedures.

b) pre-action conduct protocols to require parties to disclose their cases and to act reasonably in attempting to resolve the dispute before commencing proceedings. Compliance to be encouraged by costs penalties for breach. 
c) the over-riding objective

1.1
(1) These Rules are a new procedural code with the overriding objective of enabling the court to deal with cases justly. 

(2) Dealing with a case justly includes, so far as is practicable –

(a) ensuring that the parties are on an equal footing; 

(b) saving expense; 

(c) dealing with the case in ways which are proportionate –

(i) to the amount of money involved; 

(ii) to the importance of the case; 

(iii) to the complexity of the issues; and 

(iv) to the financial position of each party; 

 (d) ensuring that it is dealt with expeditiously and fairly; and 

(e) allotting to it an appropriate share of the court’s resources, while taking into account the need to allot resources to other cases. 

1.2    The court must seek to give effect to the overriding objective when it –

(a) exercises any power given to it by the Rules; or 

(b) interprets any rule subject to rule 76.2. 

1.3
The parties are required to help the court to further the overriding objective. 

1.4    
(1) The court must further the overriding objective by actively managing cases. 

(2) Active case management includes –

(a) encouraging the parties to co-operate with each other in the conduct of the proceedings; 

(b) identifying the issues at an early stage; 

(c) deciding promptly which issues need full investigation and trial and accordingly disposing summarily of the others; 

(d) deciding the order in which issues are to be resolved; 

(e) encouraging the parties to use an alternative dispute resolution procedure if the court considers that appropriate and facilitating the use of such procedure; 

(f) helping the parties to settle the whole or part of the case; 

(g) fixing timetables or otherwise controlling the progress of the case; 

(h) considering whether the likely benefits of taking a particular step justify the cost of taking it; 

(i) dealing with as many aspects of the case as it can on the same occasion; 

(j) dealing with the case without the parties needing to attend at court; 

(k) making use of technology; and 

(l) giving directions to ensure that the trial of a case proceeds quickly and efficiently. 

d) “Part 36” settlement offers – available to claimants as well as defendants. Consequences include indemnity costs, “enhanced” interest at 10% above base rate on award and/or costs.
e) new costs principles to promote achievement of over-riding objective and to reinforce compliance with new rules:

i) Disclosure of costs incurred and costs anticipated to the court

ii) Summary assessment of costs for small cases/short applications/appeals;
iii) Immediate payment on account in other cases: Mars UK Ltd v Teknowledge Ltd (11/6/99 per Jacob J);

iv) Costs no longer follow the event in all cases:
44.3    (2) If the court decides to make an order about costs –

(a) the general rule is that the unsuccessful party will be ordered to pay the costs of the successful party; but 

(b) the court may make a different order. 

 … 

 (4) In deciding what order (if any) to make about costs, the court must have regard to all the circumstances, including –

(a) the conduct of all the parties; 

(b) whether a party has succeeded on part of his case, even if he has not been wholly successful; and 

(c) any payment into court or admissible offer to settle made by a party which is drawn to the court’s attention, and which is not an offer to which costs consequences under Part 36 apply. 

(5) The conduct of the parties includes –

(a) conduct before, as well as during, the proceedings and in particular the extent to which the parties followed any relevant pre-action protocol; 

(b) whether it was reasonable for a party to raise, pursue or contest a particular allegation or issue; 

(c) the manner in which a party has pursued or defended his case or a particular allegation or issue; and 

(d) whether a claimant who has succeeded in his claim, in whole or in part, exaggerated his claim. 

f) Parties to verify “statements of case” and “further information” by a “statement of truth”.
g) Better control over expert evidence – provision for single joint experts.
h) Exchange of outline submissions at least 1 clear day before trial or any substantial application.

i) “Permission” (leave) requirement for (almost) all appeals.

4) Examples of the application of the new rules: see extracts from the White Book notes in the schedule.
5) The Published Successes/Benefits include:
a) Survey of solicitors in 2001 – 80% said reforms an improvement on previous system.
b) New proceedings issued in the QBD decreased from 10,000 per month to 2,000 per month immediately after April 1999. Further reduction of 20% from 2000 to 2001.
c) General support for pre-action conduct requirements in promoting openness, co-operation and early settlement:
“It almost used to be part of a solicitor’s job to be as rude as possible. That, alas, has not vanished entirely, but it has almost gone”. Lord Phillips
d) In “fast track” cases, by 2001, the number of cases settled prior to hearing day increased by 40% (50% to 70%), number of cases withdrawn or settled decreased from 17% to 8%, and number of trials heard decreased from 33% to 23%; Figures less marked but showing same trend in larger cases.
e) Reduction in appeals from interlocutory decisions from 520 (1998) to 70 (2001) of which only 48 got permission to appeal.
f) Reduction in time between issue and trial – by 2001 in most cases less than 2 years.
g) Masters claim 80% reduction in the number of interlocutory applications.

h) Single joint experts strongly supported particularly for smaller cases. Used in 15% of trials by 2001.
6) Other successes:
a) “Pleading points”↓ - summary disposal ↑

b) Reduction in number of adjourned trials

c) Flexibility of procedure/increased judicial “courage”.

7) Failures:

a) Costs in substantial but relatively small “domestic” litigation 

b) Costs generally?

c) Disclosure/discovery – see Commercial Court Long Trials Working Party report

d) Appeals from decisions on costs? 

Alistair Wyvill

William Forster Chambers

7 August 2008
Extracts from White Book

1.3.8

…

A party would not be helping the court where, for example, by his conduct, he frustrated the court in its endeavour to actively manage a case by (as r.1.4(2)(a) states) "encouraging the parties to co-operate with each other in the conduct of proceedings"; for example, by deliberately refraining from explaining to his opponent the exact nature of a technical procedural error which the opponent had unwittingly committed (e.g. Hertsmere Primary Care Trust v. Rabindra-Anandh [2005] EWHC 320 (Ch),The Times April 25, 2005, Lightman J. (judge disapproving of party's failure to respond to opponent's request for him to explain to them in what respect he asserted that their offer did not comply with the provisions of Pt 36 )).

44.3.1…
Where a claimant fundamentally amended the particulars of claim shortly before trial, as a result of which the costs in the case amounted to substantially more than the original amount claimed in the action, the unsuccessful party would still usually have to pay the costs of the successful party taking into account the conduct of the parties, whether a realistic offer to settle was made and whether the circumstances dictated that a party should pay a proportion of the other party's costs or up to a specific point in the proceedings. On the facts of the particular case an order that the defendant should pay two thirds of the claimant's costs was upheld: Professional Information Technology Consultants Ltd v. Jones [2001] EWCA Civ 2103.

44.3.8… 
A Judge making an award of costs has essentially to determine whether to apply the general rule that costs follow the event, or award costs on an issue by issue basis. It is not appropriate to consider in that determination, a claimant's ability to recover damages in an action overall. In a case where the claimant had succeeded in two thirds of his pleaded causes of action and the trial had not been prolonged by the unsuccessful cause of action, it was appropriate that the costs should follow the event: Fleming v. Chief Constable of Sussex [2004] EWCA Civ 643.
44.3.10…
Litigants need to be encouraged to be selective as to the points they take and the extent of costs recovery is an incentive for responsible behaviour: Base Metal Trading Ltd v. Shamurin [2003] EWHC 2419 (Comm) (Tomlinson J.) and see Kastor Navigation Co. Ltd v. AGF MAT (The Kastor Too) (Costs)[2003] EWHC 472 (Comm) (Tomlinson J.). and Kastor Navigation Co. Ltd v. Axa Global Risks (UK) Ltd (The Kastor Too)[2004] EWCA Civ 277.

…

The judge should consider whether or not the parties have conducted the litigation in accordance with a system of civil litigation which is designed to enable the parties to know where they stand at the earliest possible stage and at the lowest practicable cost, so that they may make informed decisions about their prospects and the sensible conduct of their cases. Ford v. GKR Construction Ltd [2000] 1 W.L.R. 1397, CA; see also note at 36.20.1; and Amec Process & Energy Ltd v. Stork Engineers and Contractors BV (Costs Order) [2000] B.L.R. 70.

…

In proceedings arising out of a road accident the claimant made an offer, before the proceedings were commenced, to settle on the basis of 95% to 5% split on liability. The defendant rejected this offer and the defendant was found to be 100% liable at trial. At first instance the judge refused to award the claimant costs on the indemnity basis because the offer was unrealistic. The Court of Appeal found that this was irrelevant to the exercise of discretion under CPR36.21 and there was nothing unjust in allowing that rule to have its ordinary effect. The claimant was therefore awarded costs on the indemnity basis: Huck v. Robson [2002] EWCA Civ 398;[2002] 3 All E.R. 263, CA.

…

Where a claimant had been found intentionally to have exaggerated her claim the fact that she was awarded more than the Pt 36 payment made by the defendant was not the guiding factor in awarding costs. The defendant could be viewed as the overall winning party since the court was bound to take into account the conduct of the parties and the absence by the claimant of any intention to settle the matter. A claimant who had made no attempt to negotiate should expect the court to take that failure into account when determining costs. To commence and lose a matter on the ground that the claim was exaggerated, without making any attempt to settle was a deciding factor. The defendant was ordered to pay the claimant's costs down to the date of payment into court and the claimant was ordered to pay all the defendant's costs thereafter: Painting v. University of Oxford [2005] EWCA Civ 161;The Times, February 15, 2005 CA.

…

A counterclaiming defendant was found to have exaggerated its counterclaim (claiming £33 million in what the Judge found to be a £1 to £5 million claim). The Judge having found that the couWhere nterclaim had been exaggerated, also found that there had been unnecessary complexity in dealing with the core matters introduced by the defendant's allegations. Thirdly the defendant pursued issues in relation to bad faith which warranted the making of a discount in the order for costs. Fourthly there was a failure by the defendant to grasp the opportunity to resolve the dispute by ADR. The court found that these different aspects were not cumulative although they did overlap. The Judge found that although the Defendant was de facto the winner there were very many issues which were pursued which resulted in a waste of time and cost to all parties. On the facts of the case the defendant was awarded 50% of its costs of both the claim and the counterclaim but the claimant was awarded its costs in respect of the issue of the taking of an account: Dunkin Donuts Inc v. DD UK Ltd [2002] 24 July, H.H.J. Alton, unreported.

C1A-008 …
Failing to send a letter of claim at all is unreasonable conduct, which will invariably attract a sanction. In Phoenix Finance v. Federation International L' Automobile [2002] EWHC 1028 (Ch) indemnity costs were awarded against a claimant (whose claim for interlocutory relief was dismissed) because he had failed to send a letter before action before proceedings were issued (in a case to which none of the existing protocols applied). The courts may also award penalty costs for failure to comply with 'good behaviour' preaction, and for 'unreasonable conduct' even in small claims where the protocols do not necessarily apply. Examples are Taylor v. D Coach Hire (Current Law November 2003) when the defendant waited until after issue to negotiate, and was ordered to pay the Claimant's costs on an indemnity basis, and Northfield v. DSM (Southern) Ltd [2000] C.L.Y. 461 and Linton v. Williams Haulage Ltd [2001] C.L.Y. 516 both small claims. In Northfield the defendant failed to state his case pre-issue, in Linton he offered to settle the entire claim only one week before the hearing. Both were held to be unreasonable conduct, entitling the claimant to costs.

C1A-010…
In Thomas Construction v. Hyland & Power, TCC, March 8, 2000, the claimant issued proceedings knowing the defendant had appointed an expert to try to settle the case. It was held that the claimant had been uncooperative and in breach of the draft construction protocol and should pay the defendant's costs on an indemnity basis.

In Daejan Investments Ltd v. Park West Club Ltd (Part 20 Buxton Associates) [2003] EWHC 2872 a dispute about allegedly defective waterproofing, the claimant issued proceedings without properly investigating the situation or taking advice from a waterproofing expert. The nature of their claim changed several times. When applying to significantly amend their statement of case they were ordered to pay all the costs of the Pt 20 party to date for non-compliance with the protocol.

